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HUMAN RIGHT IN GLOBALIZED WORLD

-Dr. S. K. Mishra

Associate Professor
Department of Defence Studies
Government College,

Hissar, Haryana

We are living in an era of dramatic change and transition, in a world that is being
transformed by complex financial systems and revolutionary information technologies into
a vast global marketplace. Globalization is creating new patterns of interaction among
people and States, promising unprecedented opportunities for material progress in larger
freedom, but also threatening to compound many existing challenges before the
international community while deepening the economic marginalization of those most
vulnerable. In this complex scenario, human rights, which were embedded formally at the
United Nations as a great international priority 62 years ago - through the December 1948
Universal Declaration of Human Rights - have gained prominence as a universally
recognized set of norms and standards that increasingly inform all aspects of our relations as
individuals and as collective members of groups, within communities and among nations.
There is now near-universal recognition that respect for human rights- the rights of political
choice and association, of opinion and expression, and of culture; the freedom from fear and
from all forms of discrimination and prejudice; freedom from want and the right to
employment and well-being and, collectively, to development - is essential to the sustainable
achievement of the three agreed global priorities of peace, development and democracy.

Human rights are generally defined as the rights which every human being is entitled
to enjoy and to have protected. All societies and cultures have in the past developed some
conception of rights and principles that should be respected and some of these rights and
principles have been considered universal in nature. The struggle for the recognition of
human rights and struggle against political, social, economic and cultural oppression,
against injustice and inequalities, have been and integral part of the history of all human
societies. The conception of right which every human being is entitled to enjoy by virtue of
being a member of the human species have evolved through history in the course of these
struggles. Human rights are inherent and integral to every human beings, basic for human
life and its development, and incorporated in the constitutions of every state.

The great gift of classical and contemporary human thought to culture and
civilisation is the notion of human rights. Human rights are those fundamental rights, which
every individual inhabiting any part of the world should be entitled to merely by virtue of
having been born a human being. These are the basic rights or natural rights, which are
unalienable and essential for the adequate development of the human personality and for the
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happiness and progress of the human society. These are based on mankind's increasing

demand for a life in which the inherent dignity and worth of each human being will receive
respect and protection. Human rights sometimes called fundamental rights or basic rights or
natural rights; as these rights cannot be taken away by any legislature or any act of
government. As natural rights they are seen as belonging to men and women by their very
nature. Human rights are not created by any legislation, they assume the position of natural
rights. The concept of human rights, imposing a responsibility on the state to respect and
protect these rights, is largely a post-1945 phenomenon.

Simply speaking Human Rights are the rights, which any human being on this earth
must enjoy because he is a human being. The most important human right to my mind, which
would truly imbibe and nature the culture of human rights civilization in the world is right to
be human. The starting point of the problems of the Human Rights order is with the human
being himself, be it slavery, bounded labour, women subordination, child abuse, custodial
death and all other social evils the list is almost endless. The problem of Human Right
violation surface because we live in an exploitative society where a person because of his
position, power, rank, wealth or any other like factor: has a tending to exploit the other
human being. The problem of Human Right is essentially the problem of two classes of
people, the one dominating and the other dominated, the one exploiting and the other being
exploited.

Human rights are foreign to no culture and native to all nations; they are universal.
One cannot pick and choose among human rights; whether civil, cultural, economic,
political or social, human rights are indivisible and interdependent. And as last century's
bloody history has taught us, the absence of human dignity; it is also at the root of the poverty
and political violence that plague our world. Genocide has been committed twice in this
decade alone. People around the world continue to be subjected to discrimination because of
race, religion, gender or political belief. Million of men, women and children lack of food,
shelter, access to medical care, education and work. Too many governments have yet to ratify
or even sign to many of the major human rights conventions.

This research article attempts to provide an account of the process of universalization
of human rights in a globalized world. The focus is on- how human rights become more or
less secure as a result of globalization. Building a world of respect for human dignity and
social justice is a job— a responsibility— for every one. A culture of human rights can be
develop. But words will not suffice; we need deeds that will bring to life for every individual
in every community the aspirations articulated by the universal declaration of Human
Rights. This challenge requires a sustained individual and collective effort in short, a global
partnership for human rights. Building a world of respect for human dignity and social
justiceis ajob - aresponsibility for everyone.

The recognition of human rights and the weaving of a web of globalisation are
probably the most important political developments of our time. For the past two decades,
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globalisation and human rights have been marching forward together, haltingly, not always

and everywhere in step, but in a way that unmistakably shows they are interconnected. As
globalisation has accelerated since the late 1980s, so too has the global trend toward
democracy and universalisation of human rights. The situation of human rights has
improved in general in the modern world compared to previous centuries. Slavery has been
abolished. Democratic forms of government are in place in most countries of the world.

Globalisation enhances human rights directly by expanding the freedom of people to
exercise greater control over their daily lives. The human contacts, rising incomes, and
diffusion of power that come with globalisation have created a more hospitable climate for
civil and political freedoms around the world. The economic openness of globalisation
allows citizens greater access to technology and ideas through fax machines, satellite dishes,
mobile telephones, internet access, and face-to-face meetings with people from other
countries. Rising incomes and economic freedom help to nurture a more educated and
politically aware middle class. People who are economically free over time want and expect
to exercise their political and civil rights as well. In contrast, a government that can seal its
citizens off from the rest of the world can more easily control them and deprive them of the
resources and information they could use to challenge the authorities. By creating a more
vibrant civil society and economy, globalisation nurtures new leaders who can challenge a
country's entrenched authority structure. By encouraging globalisation, not only we can help
to raise growth rates and incomes, promote higher standards, and feed, clothe and house the
poor; but also to spread political and civil freedoms.

Human rights violations are frequently the root causes of conflict and humanitarian
crises. Here one is reminded of Mahamta Gandhi's Seven Social Sins.

* Politics without principle

» Commerce without morality

* Wealth without work

» Education without character

+ Science without humanity

 Pleasure without conscience

»  Worship without sacrifice

It is time that we focus on human security more than human rights in all its
dimensions and manifestations for all people of world.

But, the problems of human rights in India due to their peculiarities pose formidable
challenge to its protectors and enforcers. India is a society whereas basic wants of the
majority are not fulfilled and hence liberty is freely bartered for fulfilment of needs. Without
'bread’, the concepts of life and liberty, freedom of speech and assembly, of association, of
conscience and religion, of political participation even though symbolic adult suffrage may
be existentially meaningless. The problem of human rights, in situations of mass poverty, is
thus one of redistribution, access and needs. In other words, it is a problem of 'development',
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aprocess of planned social change. Whatever it may be made to mean, 'development' must at

least mean this: people will be given right to be and remain human. Because the expression
'human rights' presupposes a level at which biological entities are bestowed with the dignity
of being called human. The bearers of human rights must have an implicit right to be and
remain human. For the protection of human rights, these facts must be taken into account. As
the struggle to preserve, protect and promote basic human rights continues in every
generation in each society, they will always remain a beckoning goal.

Throughout the world this must be the standard, that one who disturbs peace, he is not
entitled to claim rights for himself because to have rights whether it is human rights,
fundamental rights, civil rights, statutory rights, wherever you claim your rights you must be
able to show that well, I have duties and I have done my duties. If you are not prepared to
maintain your duties, the concept of duties at the highest level, then how do you think that
you are entitled to claim rights? One can not have all the rights and no duties. Then there will
be no human society, global or smaller, you must be prepared to say that I am prepared to
perform my duties and so  must be allowed to enjoy my rights.

A culture of human rights can be ours. But words will not suffice; we need deeds that
will bring to life for every individual in every community the aspirations articulated by the
universal declaration of Human Rights. This challenge requires a sustained individual and
collective effort in brief, a global partnership of human rights. If we want to act on the
improvement of human rights, we must first own our human duties and obligations; the duty
to keep the peace at home and to work for compromise between the various groups in
society; the duty to balance out the economic interests and remove the staggering
discrepancies in incomes and standards of living; the duty, also, to remove unfair barriers to
international trade so that all nations have a chance to compete on equal terms. It is no use
clamouring for human rights if we are not prepared to accept our human duties. The demands
of a civilized society are deeply imbedded in the famous dictums- 'Live and let live' or 'co-
existence' or 'no existence'.

Itis we who have to make the final choice.
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PROBLEM OF PROSTITUTION IN INDIA :
TOWARDS LEGALIZATION

Dr. Sanjay Roy
Associate Professor
Department of Social Work
IGNOU

New Delhi

Introduction

'Prostitution’ is the act or practice of providing sexual services to another person in
return for payment. People who execute such activities are called 'prostitutes'. Prostitution is
one of the branches of the sex industry all over the world including India. To prostitute" is
derived from a composition of two Latin words: (preposition) pro and (verb) statuere. A

literal translation therefore would be: "to expose", "to place up front".
In India, prostitution has been prevailing since ancient time. Though in ancient time,

prostitutes have been referred as to devdasis (Originally, devadasi were celibate dancing
girls used in temple ceremonies and they entertained members of the ruling class. But
sometime around the 6th Century, the practice of "dedicating" girls to Hindu gods became
prevalent in a practice that developed into ritualized prostitution. Devadasi literally means
God's (Dev) female servant (Dasi), where according to the ancient Indian practice, young
pre-pubertal girls are 'married off', 'given away' in matrimony to God or Local religious deity
of the temple. The marriage usually occurs before the girl reaches puberty and requires the
girl to become a prostitute for upper-caste community members. Such girls are known as
jogini. They are forbidden to enter into a real marriage). The system of devadasi started only
after the fall of Buddhism and records about them start appearing around 1000 A.D.
According to the 1934 Devadasi Security Act, this practice is banned in India. This ban was
reinforced again in 1980s but the law is broken every day. Poverty and 'Untouchablity’
contribute to the persistence of this terrible practice. The prostitution continued from ancient
and medieval India and has taken a more gigantic outlook in contemporary India, the devdasi
system still continues ,according to a report of National Human Rights Commission of the
Government of India,” after initiation as devadasis, women migrate either to nearby towns or

other far-off cities to practice prostitution”.
A prostitute is a person, "who allows her body to be used for lewd purposes in return

for payment". Prostitution is the sale of sexual services, such as oral sex or sexual
intercourse, for money. According to Human Rights Watch, there are approximately 15
million prostitutes in India. There are more than 100,000 women in prostitution in Bombay,
Asia's largest sex industry center. Most of the girls are brought from Nepal and Bangladesh.

Young girls are trafficked from Nepal to brothels in Mumbai and Kolkata at an average age of
o e el N de TR e ce R e c e e e re T TR e Ee T e G T e d T e e e e et e a e e )
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twelve. They are trapped into the vicious cycle of prostitution, debt and slavery. Notorious

red light districts of India include GB Road in Delhi, Sonagachi in Kolkata, Kamathipura in
Mumbai, Budhwar Peth in Pune and Reshampura in Gwalior. Prostitution has always been a
major issue in India. But it is not a problem which exists only in India but it exists throughout
the world. Women and girls, worldwide, are lured to foreign nations with promises of jobs.
Then, they are forced into prostitution. “With globalization and cheap transportation, you
can move people easier and quicker than guns or drugs. And you can use them over and over

and over again. You don't just sell them once and call it a day. It's very, very profitable.”
Prostitution is the exchange of sexual services for reimbursement or material gain.

Over the last three to four decades, sex work has undergone dramatic changes in many
countries of the world especially in some South Asian countries. According to Lim (1998),
the scale of sex work has grown to such an extent that it can even be called “commercial sex

sector.”
According to the ILO (1998), the economic foundations of sex work are important

because it is not just the individual sex worker and their families who rely on the earnings
from sex work but also numerous commercial businesses that are directly or indirectly
involved with the sex industry. Activities related to the sex industry such as licenses issued to
entertainment establishments, restaurants, bars, assessments levied on brothels, apartments
and buildings, liquor and cigarette taxes and the earnings of all those involved in this multi-
tiered business are significant economic activities. Studies done in South Asian countries on
the nature of sex work indicate that the sex industry flourishes because it is protected and
supported by corrupt politicians, police, armed forces and the civil servants, who receive
bribes, demand sexual favors and are themselves customers of the sex establishments (Asia
Watch and Women's Right Project, 1993). Policy makers of many countries discount these
economic deliberations on sex work. Sex work gets categorized as a moral and social evil as
opposed to being an economic activity. The ban and abolition of sex work disproportionately
targets individual sex workers. The other stakeholders funding the business are rarely talked

about (Fredrick, 2000, Lim, 1998).
According to Human Rights Watch, there are approximately 15 million prostitutes in

India. There are more than 100,000 women in prostitution in Bombay, Asia's largest sex
industry center. Girls in prostitution are tortured, held in virtual imprisonment, sexually
abused, and raped. Girl prostitutes are primarily located in low-middle income areas and
business districts and are known by officials. Brothel keepers regularly recruit young girls.
Girl prostitutes are grouped as common prostitutes, singers and dancers, call girls, religious
prostitutes or devdasi, and caged brothel prostitutes. Districts bordering Maharashtra and
Karnataka, known as the "devadasi belt," have trafficking structures operating at various

levels. Human Trafficking has become the main cause of prostitution in India. Globalization,
e aNee NG e R e r e et e e cer e T e a c T e e e et e e e a e T e e e T
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professionalization of trafficking syndicates, feminization of poverty and rise in sex tourism

- all have contributed to an increase in trafficking. This problem is further compounded

because of two factors:
1. linkages of trafficking with the spread of HIV/AIDS and
2. the clandestine nature of the activity.
Studies now show that while women of all ages are more vulnerable to the infection

than men, young girls are even more at risk because their genital tracts are immature. In
addition, they have absolutely no control over sexual relations and sexual health. So a
physical vulnerability is compounded by gender vulnerability. The police, whose main
function is to protect and serve, turn out to be robbers stealing the little money that these
workers "earn." Interventions are increasingly based on issues like combating stigma related
to HIV/AIDS, developing empowering strategies for victims and involving communities in
the rehabilitation of rescued women and girls. But there is a lot that still needs to be done.

Other Causes of Prostitution
1) Forced by Relatives/ I1l treatment by parents  2) Sexual Slavery

3) Prior Incest or Rape 4) Blackmailing

5) Inability to Get Married 6) Widowed at Young Age
7 Early marriage and then Desertion

8) Lack of Recreational Facilities, Ignorance, and Acceptance of Prostitution

9) Economic Causes Include Poverty, Economic Distress and Unemployment

10) Psychological Causes Include Desire for Physical Pleasure, Greed, and Dejection
11)  Badcompany

12)  Family prostitutes 13)  Social customs

14)  Lackofsex education, media

Types of Prostitutions in India
In India there are some districts in states like GB Road in Delhi, Sonagachi in

Kolkata, Kamathipura in Mumbai, Budhwar Peth in Pune and Reshampura in Gwalior wrere
prostitution are rampant. There are around 2.8 million prostitutes in the country and their
number is increasing, as informed by Lok Sabha of India. Most of the girls are brought from
Nepal and Bangladesh. "Young girls are trafficked from Nepal to brothels in Mumbai and
Kolkata at an average age of twelve. They are trapped into the vicious cycle of prostitution,
debt and slavery. In temporary India different kinds of prostitution is prevailing apart from

prostitutes in brothel there are:

1) Street prostitutes 2) Bar dancers 3) Call Girl
4) Religious Prostitutes 5) Escort Girls 6) Road side Brothel
7) Child Prostitutes 8) Fricative Prostitutes  9) Gimmick Prostitutes
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10)  BeatProstitutes

11)  These are some alarming facts about the rising human trafficking and prostitution in
India

12)  Areport by the United Nations Centre for Development and Population Activities

indicates that approximately 200 girls and women in India enter sex work every day.

More than 160 are coerced into it.
13)  For ages, the commercial sex trade has been the chief destination for trafficked girls.

According to a report by the Ministry for Women and Child Development, India has
nearly 2.5 million prostitutes in nearly 300,000 brothels in 1,100 red-light areas
across the country.

The Prostitution Leads Health Problems for the Prostitutes Like:
1) HIV/AIDS 2) STD 3) Cervical Cancer
4) Traumatic Brain Injury 5) Psychological Disorders
In a country like India where most of the people indulge themselves in unprotected

sex with prostitutes, so it becomes very difficult to eradicate the problem like HIV/AIDS.
Historically, the AIDS epidemic in India was first identified amongst sex workers only and
their clients, before other sections of society became affected. The sex workers are
themselves taking steps to combat with AIDS in some brothels in India for example
'Sonagachi' a brothel in Kolkata; where the sex workers are insisting their clients for use of
condoms in order to avoid aids. But in all the other brothels in India social workers and
NGO'S are trying to acquaint the sex workers about the ill effects of AIDS and are insisting

them for using condoms.

Need a sound Prostitution Policy influencing from other Countries

First and foremost there should be different measures and policies for child
prostitution and adult prostitution. Although both are a part of commercial sex industry, child
prostitution is unacceptable and exploitative and is a form of forced labor. Child prostitution
should be regarded as a severe offence. Children are clearly more vulnerable and helpless
due to age and immaturity (not just physiological but also social, psychological and
cognitive). Commercial sexual exploitation of children has serious lifelong and life-
threatening consequences. Terms such as abolition, criminalization and intolerance are
operative in the context of child prostitution and not in the context of adult prostitution. A
policy statement on prostitution should make a clear distinction between the two (Fredrick,
2000; Lim, 1998).

For adults, who freely choose prostitution, the policy concerns should focus on

improving working conditions and social protection, and on ensuring that sex workers are
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entitled to same labor rights and benefits as workers from other professions. Terms such as

acknowledgement, acceptance, self-determination, legalization and decriminalization are
operative in the context of adult prostitution. For adults who are forced into the profession
the priority should be to rehabilitate and reintegrate them into the society. Those who wish to
continue working as sex workers should have access to basic healthcare, safety and
protection and those wanting to leave the profession should have access to social supports
and rehabilitation facilities and also skills and means to take up alternative employment
opportunities (Fredrick, 2000; Lim, 1998).

We can incorporate from the above recommendations that prostitution needs to be
examined from a non-moralistic viewpoint. The individual sex worker should not be treated
as a criminal, nor punished for making a living out of soliciting sex. However, criminal
elements within prostitution such as trafficking of women into sex work, exploitation and
abuse of individual sex workers should be addressed and should be made punishable under

the law.
We know that there is a lot of stigma attached to prostitution and many sex workers

face regular discrimination in hospitals, police stations, schools and courts. Discrimination
affects access to sexual health services, increases risks for HIV infection and prevents sex
workers from seeking justice. Illegal status of sex workers has direct influence on the extent
to which they suffer from stigma and discrimination. Sex workers rights movement activists
recommend legalization and/or decriminalization of prostitution as a measure to prevent
stigma and discrimination (Kinnell, 2002). A policy that provides legal and occupational
rights to sex workers needs to be instituted. Guidelines to prevent discrimination in public
and private organizations and service providing agencies can also be incorporated in the

policy statement.
When we consider the systems theory, the individual sex worker is at the center of the

concentric circles and is surrounded by various systems, which influence and impact her life.
The prostitution policy should recognize the micro, meso and macro systems, which
surround the individual sex worker and look at sex work with a holistic perspective. The
micro systems such as community, neighborhood determines the day to day functioning of
the sex worker. The meso-systems would comprise of local hospital and clinics, law
enforcing bodies, non-governmental organizations, schools which act as mediators between
the macro and micro systems. The meso systems are also the implementing bodies of the
government policies. Corruption and ineffectiveness of these systems had a direct impact on
the sex worker. The macro systems such as the economic, political, social and legal systems
also have direct and indirect impact on the sex workers. Though policy formulation is the
function of the government and the legislatures, the programs that evolve from the policy
directly affect the individual sex worker. The inter-linkages of the various systems need to be
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studied and monitored carefully time to time.

Steps to fight with Prostitution in India:
Multidimensional approaches such as government, NGOs and other welfare
organizations, social workers, legal systems using existing laws, mahila manda, feminist

organizations, local youth clubs, need to fight with prostitution in India.

1) Formal education and sex education should be made available to those
victims who are still within the school going age, while non-formal

education should be made accessible to adults also
2) The Central and State Governments in partnership with non-governmental

organizations should provide gender sensitive market driven vocational

training to all rescued victims
3) Rehabilitation and reintegration of rescued victims being a long-term

recruitment of adequate number of trained counselors and social workers in
institutions/homes run by the government independently or in collaboration
with non-governmental organizations.

4) Awareness generation and legal literacy on economic rights, particularly for

women and adolescent girls should be taken up

5) Adequate publicity, through print and electronic media including child lines
and women help lines about the problem of those who have been forced into
prostitution

6) Culturally sanctioned practices like the system of devadasis, jogins, bhavins,

etc. which provides a pretext for prostitution should be addressed to the
public.

Laws Related to Prostitution in India
° The Immoral Traffic (Prevention) Act, 1956

° Amendment Proposed in Immoral Traffic (Prevention) Act 1956
° The Immoral Traffic (Prevention) Amendment Bill, 2006
° The Immoral Trafficking Prevention Act, 1956 ("ITPA"), the main statute dealing

with sex work in India, does not criminalize prostitution or prostitutes per se, but
mostly punishes acts by third parties facilitating prostitution like brothel keeping,

living off earnings and procuring, even where sex work.

Immoral Traffic (Amendment) Bill, 2006

The Immoral Traffic (Prevention) Amendment Bill, 2006 amends the Immoral
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Traffic (Prevention) Act, 1956 to combat trafficking and sexual exploitation for commercial

purposes.

1) The Bill declares provisions that penalized prostitutes for soliciting clients. It
penalizes any person visiting a brothel for the purpose of sexual exploitation
of'trafficked victims

2) All offences listed in the Bill would be tried in camera

3) The term 'trafficking in persons' has been defined with a provision for
punishing any person who is guilty of the offence of trafficking in persons for
the purpose of prostitution

4) The Bill constitutes authorities at the centre and state level to combat

trafficking.
The Immoral Traffic (Prevention) Amendment Bill, 2006 aims to punish traffickers

and provide for stringent punishment to offenders.

Key features
This Bill has five main features.
1) It deletes the provisions related to prosecution of prostitutes soliciting for
customers.
2) It provides for prosecution of clients.
3) It defines the term "trafficking in persons" and provides for penalties.
4) It increases penalties for some offences and
5) It constitutes authorities at the central and state level to combat trafficking.

The proposed amendments in the Bill are compared with the provisions of the
Immoral Traffic (Prevention) Act, 1956 in Table.

Comparison of the Bill with the existing law

Immoral Traffic (Prevention)|Immoral Traffic (Prevention) Act,

Amendment Bill, 2006 1956
Definitions “Child” means a person who has|“Child” means a person who has
not completed 18 years. not completed 16 years of age.

Any person below 18 years but
above 16 yearsis a “minor”.

“Prostitution” means the sexual |[“Prostitution” means the sexual
exploitation of persons for exploitation or abuse of persons
commercial purposes or for for commercial purposes.

consideration in money or any
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Anyone who recruits or transfers a
person for the purpose of]
prostitution by means such as
threat, coercion or abuse of power
commits the offence of]
“trafficking in persons”.

Not defined.

Offences

Any person found in a brothel for
sexual exploitation of any victim
of trafficking shall, on first
conviction, be punishable with
imprisonment for up to 3 months
or fined up to Rs 20,000 or with
both. On subsequent conviction,
he can be imprisoned for a
maximum period of six months
and fined up to Rs 50,000.

No provision.

On first conviction, punishment
for keeping or allowing premises
to be used as a brothel is one to
three years rigorous imprisonment
and a fine of up to Rs 10,000.
Subsequent convictions are
punishable with three to seven
years imprisonment and a fine of]
up to Rs 2 lakh.

On first conviction, punishment
for keeping or allowing premises
to be used as a brothel is one to
three years rigorous imprisonment
and a fine of up to Rs 2,000.
Subsequent convictions are
punishable with two to five years
imprisonment and a fine of up to Rs
2,000.

Trafficking in persons is
punishable on first conviction
with rigorous imprisonment for a
minimum of seven years. On
subsequent conviction, the
offender would be imprisoned for
life.

Procuring or inducing a person for
prostitution would be punishable
on conviction with rigorous
imprisonment for three to seven
years and a fine of up to Rs 2,000.
If the offence is committed against
a person's will, the penalty would
be imprisonment for 7-14 years.

The offence of procuring or
inducing a child for the sake of]
prostitution is punishable by
rigorous imprisonment for seven
years to life.

The offence of procuring or
inducing a child for the sake of]
prostitution is punishable by
rigorous imprisonment for seven
years to life. In case of a minor, it
would be rigorous imprisonment
for 7to14 years.

No provision.

Seducing and soliciting for the
purpose of prostitution is a
punishable offence.
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In-camera Trial

No provision.

Prostitutes can be removed from
local jurisdiction of a Magistrate
and be prohibited from re-
entering the place.

Enforcement

All offences under the Bill shall be
tried in-camera, i.e. the public
would be excluded from attending
the trial.

No provision.

Authority

A special police officer, not below
the rank of Sub-Inspector, shall be
appointed to deal with offences
under the Act.

A special police officer, not below
the rank of Inspector, to be
appointed to deal with offences
under the Act.

Money
Laundering

The central and state governments
may establish authorities to
combat the offence of trafficking
inpersons.

No provision.

Trafficking in persons added to the
offences listed in the Money
Laundering Act, 2002.

No provision.

Sources: Immoral Traffic (Prevention) Amendment Bill, 2006; Immoral Traffic (Prevention) Act, 1956; PRS

Section 3 of ITPA:

Punishment for keeping a brothel or allowing premises to be used as a brothel.
(1) Any person who keeps or manages, or acts or assists in the keeping or

management of, a brothel, shall be punishable on first conviction with rigorous

imprisonment for a term of not less than one year and not more than three years and also with

fine which may extend to two thousand rupees and in the event of a second or subsequent to

conviction with rigorous imprisonment for a term of not less than two years and not more

than five years and also with fine which may extend to two thousand rupees.

2
(a)

Aany person who, -
Being the tenant, lessee, occupier or person in charge of any premises, uses,

or knowingly allows any other person to use, such premises or any part

thereofas a brothel, or

(b)

Being the owner, lessor or landlord of any premises or the agent of such

owner, lessor or landlord, lets the same or any part thereof with the

knowledge that the same or any part thereof is intended to be used as a

brothel, or is willfully a party to the use of such premises or any part thereof as

a brothel, shall be punishable on first conviction with imprisonment for a
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term which may extend to two years and with fine which may extend to two

thousand rupees and in the event of a second or subsequent conviction, with
rigorous imprisonment for a term which may extend to five years and also
with fine.

(2-A) For the purposes of sub-section (2), it shall be presumed, until the contrary is
proved, that any person referred to in clause (a) or clause (b) of that subsection, is knowingly
allowing the premises or any part thereof to be used as a brothel or, as the case may be, has
knowledge that the premises or any part thereof are being used as a brothel, if, -

(a) A report is published in a newspaper having circulation in the area in which
such person resides to the effect that the premises or any part thereof have
been found to be used for prostitution as a result of a search made under this
Act; or

(b) A copy of'the list of all things found during the search referred to in clause (a)
is given to such person.

Section-S.
Procuring, inducing or taking person for the sake of prostitution. (1) Any person who-
(a) Procures or attempts to procure a person whether with or without his/her
consent, for the purpose of prostitution; or
(b) Induces a person to go from any place, with the intent that he/she may for the
purpose of prostitution become the inmate of, or frequent, a brothel; or
(©) Takes or attempts to take a person or causes a person to be taken, from one
place to another with a view to his/her carrying on, or being brought up to
carry on prostitution; or
(d) Causes or induces a person to carry on prostitution; shall be punishable on
conviction with rigorous imprisonment for a term of not less than three years
and not more than seven years and also with fine which may extend to two
thousand rupees, and if any offence under this sub-section is committed
against the will of any person, the punishment of imprisonment for a term of
seven years shall extend to imprisonment for a term of fourteen years:

Key Issues of the Bill
Issues are discussed below.

. Legality of Prostitution : The Bill defines "prostitution" as sexual exploitation or
abuse of persons for commercial purposes and a "brothel" as any house or place
which is used for purposes of sexual exploitation for the gain of another person or for
the mutual gain of two or more prostitutes. Although the Bill does not penalize an
individual if he is in prostitution for his own profit, it penalizes prostitution if carried
on in a brothel or from any public place within 200 meters of an educational
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institution, place of religious worship, hotel, hospital, nursing home or any public

place notified by the Commissioner of Police or Magistrate. Such clauses, while
technically not prohibiting prostitution, make it almost impossible for a person to
operate as a prostitute. Thus, the Bill lacks clarity on whether prostitution ought to be
a legitimate way of earning a living if the person enters or stays in the profession out
ofchoice.

. Punishing Clients : The Bill seeks to penalize any person who visits a brothel for the
purpose of sexual exploitation of a trafficked victim. The issues that arise out of such
a provision are as follows. It would be difficult for a person visiting a brothel to
distinguish between a trafficked person and a non-trafficked person. A person is
penalized only if he sexually exploits a trafficked victim. If the victim is not
trafficked, the client would not be penalized. Any person visiting or found in a
brothel can be penalised if the purpose of the visit is sexual exploitation of a
trafficked victim. However, as the term 'sexual exploitation' is not defined in the Bill,
it could lead to harassment of every person who visits a brothel irrespective of the
object of his visit. International experience suggests that the provision to penalize
clients may not be an effective way to curb sexual exploitation. For example, Sweden
views prostitution as an aspect of male violence against women and children and
penalizes the act of purchasing sexual services.

. Trafficking Limited to Prostitution : India is a signatory to the UN Protocol to
Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children, supplementing the UN Convention against Transnational Organized
Crime. This Protocol defines 'trafficking in persons' as 'the recruitment,
transportation, transfer, harboring or receipt of persons, by means of the threat or use
of force'. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of organs." While the
UN Protocol covers trafficking for situations other than prostitution, the Bill only
penalizes the offence of trafficking if the victim is used for the purpose of
prostitution. Trafficking in persons for other purposes such as domestic labour,
bonded labour, begging, camel jockeying, and organ trade do not fall under the
purview of the Bill. While there are a number of laws that penalize certain offences
such as slavery, unlawful compulsory labour, and begging, it does not cover every
situation where trafficked victims can be exploited. There could be a case for a
comprehensive law on trafficking in persons rather than one linked only to
prostitution.

Shall India Legalize Prostitution?

Now, the question comes to our mind, whether India should legalize prostitution or

not. Some people feels that prostitution shall be made legal in India and accept the mass a
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part of society because the problem of prostitution is inevitable. The benefit of legalizing

prostitution in India will be that at least we will have a track record of Sex workers as for
example when dance bar in Bombay were closed in 2008, most of the bar dancers migrated to
Gujarat and Karnataka and other neighboring state and started their business undercover.
Legalizing prostitution will see these women, who live life on the edge everywhere, gaining
access to medical facilities, which can control the spread of AIDS. There is a very strong
need to treat the sex industry as any other industry and empower it with legal safeguards. The
practical implications of the profession being legal would bring nothing but benefits for sex
workers and society as a whole. Keeping prostitution illegal also contributes to crime
because many criminals view prostitutes and their customers as attractive targets for
robbery, fraud, rape, or other criminal acts. The criminals realize that such people are
unlikely to report the crimes to police, because the victims would have to admit they were
involved in the illegal activity of prostitution when the attacks took place, now if it is legal
then they will easily go and report this to police.

But, it is a myth that legalizing prostitution will stop pimps and brothels. Fact is that,
it will benefits pimps and traffickers and not victims. Legalizing Prostitution will not be
culturally accepted by Indian society. Prostitution is an exploitation of women and this
commercial sexual exploitation is a form of slavery and slavery cannot be legalized.
Legalizing will give this exploitation a legal shelter. Most prostitutes are victims of the
trafficking and thus they do not see it as a profession. Thus it should not be legalized when
seen as a profession. Positive outlook towards legalization could be the following such as:

1. Legalization of prostitution and the sex industry will stop sex trafficking.

2. Legalization of prostitution will control the sex industry.

3. Legalization of prostitution will decrease clandestine, hidden, illegal and street
prostitution.

4. Legalization of prostitution will protect the women in prostitution as they will have
rights.

5. Women in systems of Prostitution want the sex industry legalized as they are the one

who suffers the most as they don't have any rights.
6. Legalization of prostitution will promote women's health as they can have easy
access to medical facilities which they don't have when itis illegal.
7. Recognizing prostitution as an economic activity, thus enabling women in India to
obtain working permits as "sex workers".
Government's Initiatives
Indian government authorities made significant progress in law enforcement efforts
against sex trafficking and forced child labor during the year, but made little progress in
addressing bonded labor. The Constitution of India, under Article 23, prohibits trafficking of
human beings for any exploitation. However, the ITPA takes into consideration only
trafficking for sexual exploitation. This is a special legislation with stringent provisions for
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punishing violators and exploiters, with enhanced punishment for sexual exploitation of

children. There are several steps prescribed in this legislation towards prevention of
trafficking. However, it is a fact that most of the provisions of the law remain un-enforced
and unimplemented. State governments continued to demonstrate efforts to address forced
child labor, but failed to punish most traffickers. For an example, in February 2009, the New
Delhi government rescued over 100 children from forced labor situations. In Jharkhand
(with a population of 29 million people), the state labor ministry and police, in collaboration
with an NGO, conducted raids on 120 establishments during a planned operation and
rescued 208 children from forced or bonded labor situations.

The central government has allocated funds to the Ministry of Home Affairs to create
anti-human trafficking units across the nation to train and sensitize law enforcement
officials. According to NGOs, state-level officials who received such training in the past are
increasingly recognizing women in prostitution as potential victims of trafficking and
therefore not arresting them for solicitation.

India's central government faces several challenges in demonstrating a more robust
anti-trafficking effort: states under the Indian Constitution have the primary responsibility
for law enforcement and state-level authorities are limited in their abilities to effectively
confront interstate and transnational trafficking crimes; complicity in trafficking by many
Indian law enforcement officials and overburdened courts impede effective prosecutions;
widespread poverty continues to provide a huge source of vulnerable people; and the Indian
government faces other equally pressing priorities such as basic healthcare, education, and
counter terrorism.

Most traffickers are not prosecuted due to their political backing. The significant
problem of public officials' complicity in sex trafficking and forced labor remains largely
unaddressed by central and state governments. Corrupt law enforcement officers reportedly
continues to facilitate the movement of sex trafficking victims, protect brothels that exploit
victims, and protect traffickers and brothel keepers from arrest and other threats of
enforcement.

Since trafficking is an organized crime, involving a multiplicity of actors linked
together in a chain, professional methods of dealing with them are called for. Certainty and
stringency of punishment of the exploiters, without any delay whatsoever, is the essential
requirement for preventing trafficking. Simultaneously, the victims need to be rescued and
rehabilitated. As lack of priority, time and sensitivity as well as ignorance of the issues
concerned are commonly seen as the factors responsible for the present day dismal picture in
enforcement, an effective networking of the law enforcement agencies with NGOs can make
adequate dent in the given situation. Effective methods of rehabilitation, counseling,
reintegration, redressed of grievances and monitoring are instrumental in ensuring that the
rescued persons are not re-trafficked.

Organizing various consultations and conferences on trafficking on national and
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regional level will be the platform for generating awareness. Networking should aim at

improving the trans-national assistance and protection to trafficked persons. Networking is
also a tool for joint advocacy work in seeking the improvement of legislation at international
and national levels and their enforcement. Regardless of the targets and focus of the
awareness rising, particular attention should be paid to the dangers of domestic violence, as
this is often a breeding ground and catalyst for trafficking in human beings.
Conclusion

Government has not been able to remove the prostitution from the society and it is
increasing with trafficking and spreading of AIDS. Thus this should not legalize as it would
benefit pimps rather benefitting the victims. What is required is more concern for victims in
matters of health problems. Indian government with the collaboration of welfare agencies
and NGOs should provide health facilities to the victims to stop the AIDS. What is needed is
more concern from the government and public awareness and strict implementation of the
existing laws and policies. Advocacy is the key to policy change. Social workers, sex
workers rights' activists, feminists and sex workers themselves should come together in
order to advocate for a policy that eliminates victimization and exploitation and at the same
time supports the individual's right to autonomy and self-determination. Policy change and
effective social programs would indeed help in minimizing crime and maximizing safety in
the sex sector. In our opinion, the issue of prostitution needs urgent attention and there can be
no further delay in this regard. Sex workers are also humans and they deserve an equal status
and dignity in the society.
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Today, the South Asian States are increasingly faced with high level of political
violence in the form of terrorism by organised groups as well as sporadic incidents of
terrorism. There has been a market rise in terrorism in general in SAR. A lot of civilian lives
have been lost in terrorism violence. There has been an increase in assassinations of leading
personalities and in attacks against commercial targets.

For instance, the form of terrorism which poses the greatest danger to the peace and
stability in SARC is sponsored terrorism. Sponsored terrorism operates from safe area in
another country which is out of reach of the counter-insurgency forces of the targeted
country. In peacetime, surrogate forces can be launched with the help of religious, zealots,
mercenaries or domestic element with religious or ethnic affinities with the sponsoring
country. Unleashing of brutal violence against innocent civilian and ethnic cleansing has
often been resorted to mercenaries (Islamic) terrorist groups operating in Kashmir and
Afghanistan. Ruthless killing and brutal killing and brutal assassinations have been carried
out by Sri Lankan terrorist groups against different ethnic groups.

Terrorism of late has taken the form of a cult, a faith and a philosophy. Terrorism and
fundamental are now closely interlinked. One scholar has assigned even the parenthood of
terrorism to fundamentalism itself. Hence, in examining terrorism as a weapon and terrorism

as a factor in the international relations, the growth of fundamentalism must be investiga‘[ed.1

As mention above, the SAR is the worst affected area in the world. The soviet
intervention in Afghanistan brought the turmoil in the region to the notice of world
community, but sponsored violence and transnational-terrorism in other part of South Asia
received little attention. The ongoing Indo-Pakistan confrontation over Kashmir masked the
activities of international terrorism in SAR. As a result, the activities of agencies, which

launched terrorists across international borders, contined unhindered.2

Afghanistan and Pakistan have become main launching pads of militant Islam.
Warlike tribal of Afghanistan and North-Western Pakistan are easily converted into fanatical
terrorists groups and send missions to destroy 'infidel' and restore the 'kingdom of Allah'. The
rugged terrain of the western Pak-Afghan borders in ideally suited for establishment of
secret bases and training camps for Islamic militants. The strategic location of these camps at
the crossroads of South ad Central Asia put them within easy reach of targeted Central Asia

[C YN EO TS GO TR (o ey o Y GO TS GO TRY (e T GO Y GO TS G TR (e YR CO Y GO TS GE TR Ee Y GO Y GO TR (e Tty He Y GO TS Ge YeY e Yay)

19 A Publication of A. R. S.



DOCTRINE (MARCH - 2012
SID DTS T ST ST S S T (S R (BT (R D ST S N LS N S S NS S S R T (R (e 1)
and India. Transnational terrorist groups have bee launched into Kashmir, Xinjang and

Tajikistan since 1992.

In Jammu and Kashmir (India), the pattern of Islamic mercenary activities during the
past few years suggests that their infiltration and terrorist operations have increased both in
breadth and intensity, with the corresponding decline in the local support and popularity of
militant groups in Kashmir. Restoration of the democratic process and establishment of the
duly elected government in the state in september 1996, delivered a big blow to Pakistan in
its proxy war in Kashmir. Now Pakistan intensified its efforts to induct mercenaries into
Kashmir to carry out sabotage, targeted killings and attacks on security forces. The Pak-
sponsored mercenaries have been employing the local Hizbul Mujahideen cards for security
hideouts, logistics and also to act as local guides in their terrorist operations. These Islamic
mercenaries enacted to the Hindu minority in various parts of Jammu and Kashmir, during

the first seven months of 1998.”

Pakistan has denied direct links with these groups. However, the recent US missile
attacks on terrorist camps in Afghanistan and Pakistan confirms their involvement. Pakistan
has deliberately chosen terrorism as an instrument of state policy for the subversion and

destabilisation of selected neighbouring states. "

In Sri Lanka, the ethnic differences between the Sinhalese and Tamils turned into
violent conflict, in which terrorism played a dominant role. From 1983 onward, widespread
ethic riots aggravated the situation. The army and police, largely Sinhalese, in composition,
played a partisan role, forcing the Tamils to organise their own defence. Over a period of time
LTTE militant cadres also started attracting isolated army and police posts drove away or
killed Sinhalese settled on the fringes of Tamil dominated areas. The LTTE eventually
converted Jaffna into a strong fortress and run a parallel government in the Tamil dominated
areas of northern and eastern Sri Lanka. The LTTE's most spectacular terrorist attack in 1997
was a truck bombing directed at the newly opened Colombo World Trade Centre on 15
October.

Insurgencies and tribal conflicts have been endemic in the eastern regions of South
Asia. The International borders are highly porous and insurgents can move across them with
ease. Indo-Mongoloid ethnic stock is dominant in the entire region and most tribes of India,
Myanmar an Bangladesh have close cultural and ethnic affinities. The Himalayan kingdom
of Bhutan, north of the Indian state of Assam is also use by insurgents to escape from the
security forces, who cannot purpose them across the international border orth-Eastern India
comprise seven staler. Most of them are insurgency prone due to their inaccessibility
isolation from national mainstream. External support comes from Pakistan and China in the
form of training and financial assistance. Lately, Pakistan has again stepped up material from
India frequently operate from bases in Myanmar, Bangladesh and Bhutan. The increase flow
of arms in North-East India, the rise of Islamic fundamentalist groups in Bangladesh and the
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dangerous potential of the situation in Myanmar has the potential to generate widespread

violence in the SAR.’

It is obvious that international and trans-border terrorism is rampant and much of it
involves Islamic fundamentalists. It is not a work of an individual or isolated group several
countries and many organisations are deeply involved in creating and sponsoring such
terrorist networks, directly by providing them arms and training bases and indirectly by
funding huge amount of money and subversive literature into the target countries.

Counter - Terrorismin SAR

Threat from the cross-border terrorism and separatism, nexus between narcotic
mafias and terrorist and insurgents groups, religious and political extremisms and aggressive
nationalism pose new challenges to the viability of large multi-ethnic, multi-lingual, multi-
cultural and multi-religious nation-states of the South Asian Region (SAR) and there is a
pressing need to combat these challenges through democracy, secularism, tolerance,
regional co-coperation and rule of law. Religious fundamentalism and communalism are
under-mining the vitals of the civilian society of the SAR, eroding democratic values, norms
and institutions and perpetuating the acts of violence and terrorism.

The nation-states of SAR are inter dependent in their security affairs such as that

security of one state is strongly affected by action of the other states and Vice-versa.6
Terrorism and religious extremism and nexus between narcotic mafias and
terrorist/insurgent groups pose a critical threat to the political stability, economic
development, technical advancement and national security of the nation-states of the SAR
and there is an urgent need to develop a common approach through the institutions of co-
operative security such as SAARC to resolve the problems of 'security and prosperity' and to

. . 7

share the benefits of democracy, economic development, and science and technology.
The foreign policy of the nation-state is formulated essentially in defence of its
national security. Hence, one can agree that foreign policy of a nation-state is preliminary a

policy of national security8 and influenced to a certain extent by the present and future
international policies, but each nation-state has its own domestic compulsions which
determine to a large extent nature of'its foreign ad securities policies.

In the context of current security environment in the SAR and in analysing the intra-
regional and extra-regional threat to the political stability, economic development and
security of he SAR, one cannot deal with a nation-state of the SAR merely as a separeate
entity or a small country but has to rock on with all the socio-cultural and politico-strategic

linkage, it has required with intra-regional states and extra-regional forces or outside world.”
To protect the security of a nation-state by peaceful means if possible and by giving every
assistance to military operation it cannot be avoided could be the object of the diplomacy ofa
national state of the SAR. Crypto-diplomacy will not work in the existing security
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environment in the SAR as experienced by the both Sri Lanka and India in ethnic conflict

from 1983-1990. "

The idea of co-operative security was pursued at Asian Relations Conference at New
Delhiin 1947 with an objective to develop inter-dependence between the nation-state of Asia
Continent in the matter of socio-economic develoipment, diplomacy and consequenly to

: : . . : .1
provide a basis for the formation of 'Regional Security Community'.
A comprehensive examination of foreign and security policies of India past and

present revealed that no Indian version of Monroe Doctrine has functioned in South Asia
but the state policies are formulated primarily and essentially in the defence of her national
security. The security policies of Indian articulated by her early leaders such as Pt. Jawahar
Lel Nehru emphasised the 'area of peace' around India rather than limiting the security
doctrine of India herself.

The idea of co-operative institution of SAR was the brain-child of President Zia-Ur-
Rahman of Bangladesh. The nation-states of SAR were worried about the inter-regional
conflicts in which few of them are involved. They also recognised that the recurrence in
intra-regional conflicts and tension in a threat to the stability and security of SAR as a whole.
Therefore, their first and foremost concern is the cantonment of terrorism.

SAARC Initiatives to Combat Terrorism in SAR

. Working Paper prepared by Bagladesh : SAARC Study Group Meeting on Terrorism
:June - 12-14, 1986 Dhaka, Bangladesh.

. Report of Study Group Meeting on Terrorism : June - 12-14, 1986 Dhaka,
Bangladesh.

. Working Paper Presented by Bangladesh : SAARC Expert Group Meeting on
Terrorism : September 20-21, 1986 Dhaka, Bangladesh.

. Report of SAARC Expert Group Meeting on Terrorism : September 20-21, 1986
Dhaka, Bangladesh.

. Second SAARC Summit in Bangalore : Draft Declaration to combat Terrorism :
November 17, 1986.
. Third SAARC Summit in Kathmandu : SAARC Regional Convention on the

Suppression of Terrorism : November 4, 1987.
. The member states of SAR have not made any serious effort to implement the
SAARC Convention on Terrorism. In the Eleventh Summit in Kathmandu (Jan.
2002) the leaders of the SAARC have taken a pledge to make collective efforts to
stamps out terrorism. SAARC member states expect Pakistan have joined hands with
India to combat/fight the deadly epidemic of terrorism.
In the post W.T.C. attacks, strategic environment and perception about terrorism had
undergone a big change. The nation-states of SAR have a common interest and challenge to
combat terrorism at global level and the SAARC particular. Hence, counter-terrorism must
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be an international venture due to the transOnationalisation of terrorist groups in the matters

. .. .. . .13
of their political and religious support, funding, armament and strategics.

. . e . . . 14

Counter-terrorism needs societal mobilisation and effective intelligence efforts.
The terrorism and religious extremism in SAR may not be altogether eliminated but these
can be contained by the sincere and concerted efforts of Governments and peoples of the

nation-states of SAR. The formation of 'Citizens Commission for South Asia'15 and the
proposal to established the 'South Asian People's Union' against Fundamentalism and

Communaism. * Are right steps to work together to improve the lives of the people of the
SAR.

The established of South Asian Regional Security community is essential to crte
consensus on the matter of 'Security ad Prosperity' of the SAR. The fight against terrorism
must be the common aim of the Government and Defence Forces for the welfare of the
people of SAR. Pakistan have bee accused of making the religious madarsas as breading
ground of terrorist and brain-washing and training of the youths i the training camps all along
the Indo-Pakistan international border. Why we should not make the every primary school a
'madarsa’ of national security studies? The study and teaching of national security studies in
the institutions of higher learning is essential to create a new strategic thinking to develop a
sound of co-operation and comprehensive security system in the SAR.

Operatioal Weaknesses

SAR has to carry out the fight against terrorism under a number of constraints and

limitations. Following are the main constraints which SAR forces in dealing with terrorism.

. Tedious, slow moving, complex and almost outdated judicial system of criminal
justice.

. Lack of public support and negative response of the people due to mass fear
psychosis created by terrorists.

. Lack of adequate and timely intelligence about terrorists, their hideouts, their
operational techniques etc.

. Lake of up-to-date about criminals, terrorists and other anti-social elements.

. Need to maintain Rule of Law.

. Fear in the hearts of many police officers belonging to Jammu and Kashmir about
their relatives and other family members residing unprotected.

. Corruption in police organisation.

. Allegations of false encounter and harassment of the public.

. Lack of modern techniques and equipments for interrogation of terrorist.

. Inadequacy of modern weapon transport and means of communications.

. Lack of political will to deal with the problem.

. Ineffective control on flow of illegal arms and ammunition.

. Smuggling and border crossing causing corruption in society.
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. Protection of public from inconvenience due to curfews and the problem of
maintaining a liberal state, and
. Lack of Moral support and motivation.
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ORIGIN OF RIGHT TO INFORMATION IN INTERNATIONAL PERSPECTIVE

Freedom of expression and Right to Information are considered as integral concepts

in modern democracies. Since the last decades of the last century, there has been an
unstoppable global trend towards the recognition of Right to Information and right to
freedom of speech and expression. In a democracy, the greater the access to information the
greater is the responsiveness of government to the needs of the community. The Right to
Information and Freedom of Expression has been recognized as fundamental to human
being free speech is protected by International Human Rights, under Article 19 of the
Universal Declaration of Human Rights.

The plea for Freedom of Speech and Expression was raised for the first time in the
history of democracy by the Athenian Orator Socrates (B.C. 436-386), who committed
suicide after his country was defeated and conquered by Philip of Macadon at the Battle of
Chaeronea. His immortal speech "Logas Areopagicos" was a strong plea for restoring

democracy and Freedom of Expression in Athens.

1) EVOLUTION OFTHE CONCEPT FROM SWEDEN:
2) RIGHT TO INFORMATION-ITS EVOLUTION:

Article-19 of the Universal Declaration of Human Rights, 1948 reads "Everyone has
the right to freedom of opinion and expression. This right includes freedom to hold opinions
without interference and to seek receive and impart information and ideas through any media

and regardless of frontiers.

Sweden:

An insight into the international scenario reveals that there has been a trend from
administrative norms of secrecy to Freedom of Information all over U.S.A., Australia and
Sweden where openness is a rule rather than an exception Sweden has a long history of an
administrative openness and public access to information. The credit of being the first

country, which guaranteed the Right to Information to its citizens, also goes to Sweden and
T aN TN T re T ce T e e e e e N e pe T ms ce s ey C e ce T e e T e e et e s e
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this wide and exceptional provision is not to be found elsewhere. Its Constitution itself

declares that the citizens shall have the free access to official documents subject only to such
restrictions as are demanded out of consideration for the security of the realm and its
relations with the foreign powers or in connection with official activities for inspection,
control or other supervision or for prevention and prosecution of crime or to protect the
legitimate interest of the State communities and individuals or out of consideration for
maintenance of privacy, security of the person, decency and morality. The principle of public
access was adopted in 1766, as a part of provision of Freedom of the Press Act. Here the
public access to government documents is a right, non access only an exception. In the 18"
Century between the two main political parties of Sweden, the Hats and Caps, and with the
defeat of the Hats in 1765 after a long term in office, the Caps inserted the principle of public
access in the Freedom of the Press Act as a reaction of the frustration over excessive
administrative secrecy as well as press censorship under the Hats regime. Subsequently the
principle was accepted as a part of the normal political life of Sweden.

In other countries, however, the development in this regard has been far more recent.

RIGHTTO INFORMATION-SCANDINAVIAN COUNTRIES:
Finland, Denmark and Norway:

Finland also has a law of the Right to Information since 1951 on publicity of
documents.
Later, Norway and Denmark have also statutorised public access to official

information in 1970.

United State of America (U.S.A.):
In United States of America the foundation of openness and Right to Information lay

in constitutional fundamental right of free speech. The statutory framework for it is provided
in the Freedom of Information Act, 1966 and its statutory cousins the Privacy Act, 1974 and
the government in the Sunshine Act, 1976. Freedom of Information Act makes disclosure a
rule and non disclosure an exception Individuals have been given a right to access
information and in case the information is withheld, the government has to justify the reason
for withholding documents. In case of denial of access to document the individuals have a

right to seek injunctive relief.

France:
France has also accepted the principle of citizens' access to information in 1970.

There is commission on access to Administrative Documents.
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Ireland:

Ireland enacted the Freedom of Information Act in 1997, which came into force in
1998.

United Kingdom:
In modern times imposing restriction on freedom of expression and suppression of

information was initiated by the Britain, claimed to be the creators of modern parliamentary
democracy. The much famed "Long Parliament" of the United Kingdom (1640-60) which
carried out the execution of a number of aides of the Emperor of the empire of never setting
sun, issued ordinances prohibiting free speech for the first time in the history of human
civilization. The Parliament ordered, "It is therefore ordered by the Lords and commons in
Parliament, that no order or declaration or both, of either house of Parliament shall be printed
by any but by order by both the Houses." In U.K. the Freedom of Information Act (in brief
FOIA) was passed on Nov. 30, 2000. It gives a general right to public to have access to all
types of 'recorded' information held by public authorities, sets out exemptions from the
general right and places a number of obligations on public authorities. The FOIA applies

only to 'public authorities' and not to private entities.

Commonwealth Countries:

The concept of secrecy has almost lost its relevance in the common wealth countries
like Canada, Australia and New Zealand. Canada has the Freedom of Information Act, 1986
providing complete procedure of disclosure of information to person applying and requires
the government departments to maintain a register, providing the kind of information, which
is supplied to the public and have the register available for the public consultation. Australia

and New Zealand are having Laws on Freedom of Information since 1982.

Republic of South Africa:
The latest development in constitutionalism is the adoption of the Constitution of the
Republic of South Africa 1996. Chapter Two of the Constitution is titled as Bill of Right,

Section 32 of which deals with access to information and contains:

(1) Everyone has the right of access to—
(a) Any information held by the State and
(b) Any information that is held by another person and that is required for the
exercise or protection of any rights.
(2) National legislation must be enacted to give effect to this right and may provide for

reasonable measures to alleviate the administrative and financial burden on the
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State. This may be highlighted that South African Constitution provides access to

information to any person and in the form of a fundamental right, which is worth

appreciation.

RIGHT TO INFORMATION - INDIAN SCENARIO:
Indian Constitution does not expressly provide any right to Freedom of Information

as such. Its part-III dealing with Fundamental Rights and Part-1V dealing with Directive
Principles of State Policy are totally silent on this subject. However, Art. 19(1) (a) of the
Constitution which confers the right to Freedom of Speech and Expression, includes the
Right to Information read with Art. 19 of Universal declaration of Human Rights, which has
been ratified by India also. It may, however, be mentioned that the Indian apex Court through
its progressive interpretation read this valuable right as part of Art. 19 (1) (a) Landmark
Judgment in this context is State of U.P. v. Raj Narain'. Mathew J. expressed this proposition
in the following words:-

In a government of responsibility like ours, where all the agents of the public must be
responsible of their conduct, there can be but few secrets. The people of this country have a
Right to Know every public act, everything that is done in a public way by their public
functionaries. They are entitled to know the particulars of every public transaction in all its
bearing. The Right to Know which is derived from the concept of Freedom of Speech,
though not absolute, is a factor which should make one way, when secrecy is claimed for
transactions which can, at any rate, have no repercussion on public security. To cover the veil
of secrecy, the common routine business is not in the interest of the public. Such secrecy can
seldom be legitimately desired. It is generally desired for the purpose of parties and politics
or personal self-interest or bureaucratic routine. The responsibility of official to explain and
to justify their actions is the chief'safeguard against oppression and corruption.

The Supreme Court in S.P. Gupta V. Union of India’ decided by seven judges'
constitutional bench added a fresh, liberal dimension to the need for disclosure in matters
relating to public affairs. In the instant case it was held that in regard to the functioning of
government, disclosure of information must be ordinary rule while secrecy must be an
exception, justifiable only when it is demanded by the requirement of public interest. It was
further held that the disclosure of documents relating to the affairs of the State involves two
competing dimensions of public, namely, the right to the citizen to obtain disclosure of
information, which competes with the right of the State of protecting the information relating
to its crucial affairs. In addition, it was also held that in deciding whether or not to disclose
the contents of a particular document, a Judge must balance the competing interests and

make his final decision depending upon the particular facts involved in each individual case.
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It is important to note that it was conceded that there are certain classes of documents which

are necessarily required to be protected such as Cabinet Minister documents concerning the
national safety, documents which effect diplomatic relations or relate to State secrets of the
highest importance and the like in respect of which Court would ordinarily uphold
government's claim of privilege. However, even these documents have to be tested against
the basic guiding principle, which is that wherever it is clearly contrary to the public interest
for adocument to be disclosed, and then it is in law immune from disclosure.

In Dinesh Trivedi v. Union of India’ Supreme Court while making a reference to State
of U.P. v. Raj Narain and S.P. Gupta V. Union of India, held that in modern democracies, it is
axiomatic that citizens have a right to know about the affairs of the government which,
having been elected by them, seeks to formulate sound policies of governance aimed at their
welfare. However, like all other rights, even this right has recognised limitation; it is by no
means absolute. Transactions, which have serious repercussion on public security, secrecy
can legitimately, be claimed because it would then be in public interest that such matters are
not publicly disclosed or disseminated.

Further, Art. 21 of the Constitution guarantees to every citizen the Right to Life and
Personal Liberty. The citizens cannot exercise this right to protect their lives unless they are
informed about threats to their lives, the measures being taken by the concerned authorities
and the measures available to them. Without this information right becomes totally
meaningless.

Bhopal Gas Tragedy is a living example wherein many lives could have been saved
provided people living near the plant site were provided complete information about the
hazards of the plant and how they can protect themselves from the MIC gas.

Art. 51 A(g) imposes a duty on every citizen to protect and improve environment.

It shall be the duty of every citizen of India to protect and improve the natural
environment including forests, lakes, rivers and wildlife and to have compassion for living
creatures.

Again, this duty becomes meaningless if the citizens are denied information on
important aspects of natural environment, various projects being taken-up by the
government, which are going to effect the environment and the policies of the government on

environmental issue.

OFFICIALSECRETSACT, 1923:

In India there are a number of laws to curb free flow and access to information. One
such legislation is Official Secrets Act, 1923 that is a replica of the Official Secrets Act of
Britain and is still being used by the government to suppress the Freedom of the Press and
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voice of the poor and marginalised section of the society.

Two important aspects have been dealt in the Act—espionage and disclosure of secret
official information. Sec. 5 is the omnibus and catch all provision of the Act, preventing
disclosure of all official information. Under this Section any official document can be
marked as confidential to prevent its disclosure to the public. The disclosure per se has been
made punishable irrespective of the purpose of disclosure or the prejudicial effect it is going
to have on the national interest. Both, person who is communicating and the person who is
receiving the official information are guilty under the Act. Person guilty under the Act shall
be punishable with imprisonment which may extend to three years or fine or both.

The decision to decide whether the information is secret or not lies solely with the
government. Government, by classifying any document as secret, can prohibit public access
to it. In today's world where the sole emphasis is on openness and accountability in
government functioning, the Act remains merely as a relic of the British regime. In addition
to Official Secrets Act, 1923 there are provisions in Sec. 123, 124 and 162 of Indian Evidence
Act, 1872, which regulated the power of the government to withhold information. It is
therefore submitted that to give meaning to RTT Act and to make it effective it is essential to
introduce consequential changes in the provision of the different laws having negative

implications on the free flow of information.

NATIONALLEVEL:
Right to Information (A) Various Movements and Developments at National Level:

India which is the world's largest democracy has always been an example for the

entire world for its success. It has always tried to evolve way in order to make it more
functional and responsible. The RTI was passed in October 2005 after long deliberations and
struggle. It was a grand step in the direction of proving openness and accountability for
government's functioning in order to usher a democratic system devoid of corruption
inaction, wrong or inefficient performance, which try to eat-up democracy from within and
make it hollow. It was also a step to encourage participation of people in the functioning of
government and to make them more informed and concerned about the activities of

government. It has both intrinsic and instrumental value.

Right to Information —The Grass Root Struggle in Rajasthan:
The movement for RTI can be traced back to the gross root struggle of the rural poor,

who have sought to fight against corruption in their areas affecting their livelihood and in
justice around them.
The RTI got the legal support for the first time in Supreme Court case of State of U.P.
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v. Raj Narain' in which Justice Mathew gave a landmark judgment, "In a government of

responsibility like ours where all the agents of public must be responsible for their conduct,
there can be but few secrets. The people of this country have a right to know, every public act,
everything that is done in a public way by the public functionaries. They are entitled to know,
the particulars of every public transaction in all its bearing. Their right to know which is
derived from the concept of Freedom of Speech, though not absolute is a factor, which
should make one wary when secrecy is claimed for transactions which can at any rate have
no repercussion on public security.

The RTI related another landmark judgment is S.P. Gupta v. Union of India’ case
where the Court declared that, "the concept of an open government is direct emanation from
the "right to know" which seems to be implicit in the Right to Freedom of Speech and
Expression guaranteed under Act 19 (1) (a)."

In 1982, Mathew Commission recommended for the amendment of the Official
Secrets Act, 1923 (hereinafter referred to as OSA) which was considered as great,
impediment in the way of peoples "Right to Know" and Sec. 5 of OSA was sought to be
suitably amended. In 1989, V.P. Singh's National Government came to power and declared is
decision to make RTI a fundamental right. In April 1990 in 20" Conference of Ministers of
Information and Cinematography he expressed. "An open system of governance is an
essential prerequisite for the fullest flowering of democracy."
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